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Hon. George M. Kelton Opinion No. V-1346,

County Attorney

EBctoxr County Re: Legality of s persou's

. Odesss, Texsas belng at the ssme time
8 justice of the pesce
§od 8 leborer for the
. "Park Division" of
Dear Sir: ¢ounty.

You hesve requested sh opinion on the follow-
ing question:

"Your office 1z r»espectfully requested
to furnish an opinlon as to vhethes or not »
county employee in the capacity of lsborer
for the Fark Division may at the ssme time
serve as Justice of the Pesce for one of the

precincts in said c¢ounty."” :

The prohibiticn of Section 40 of Article XVI
of the Constitution sgeinst the holding of more thsn
one c¢ivil office of emolument by the mswme person at
the same time does not spply to the office of justice
of the peace for the resson that this office 1ls ex-

pressly excepted from its provisions. Att'y Geun. O
V -828 {1949) Also, it is our opinion thet Section 40
of Article XVI has uo aepltcation to your request,
since a lsborer in the "Fark Division” is not s civil
office of emolument.

The reumsining question to be determined is
vhether the duties of a lsborer in the "Park Division"
. of @ county and the dutles of the office of justice of
the peace are incompeatible. The tests to be applied
in determining incoupetidility are concisely stated in

Enuckles v, rgaard g ﬁapon of Bell Coungy, 272 Ky.

"One of the most lmportaut tests gs to
wvhether offices sre incompstible is found in
the principle that the incompetiblility is re-
cognized whemsver one is subordinste to the
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other in some of its importent and principsl
duties, or 1ls subject to supervision by the
other, or where a contrerlety and sntagonisa
would result in the sttempt by one person to
discharge the dutles of both. Under this prin-
ciple two offices are incompstible where the
incumbent of one has the power to remove the
incumbent of the otheyr, though the contingency
on which the power may be exerclsed is remote,
and it also exists where the incumbent of one
office has the power of sppointment ss to the
other office."

Mechem on Public Offices and Officers (1890),
Sec. 422, p. 268, states the rule as follows:

"It seems to be well settled that the
mere physical lmpossibility of one person's
performing the duties of the two offices ass
from the lack of time or the Lnability to de
in two places at the same mowent, is not the
incompatibllity here referred to. 1t must be
s lnconsistency in the functions of the two
offices, as judge and clerk of the seme court,
cleimant end auditor, and the like."

Applying these tests to the positions in ques-~
tion, we are unable to percelve gny incompatibility,
for neither is subject to sny supervision of the other,
nor would any entagonlswm result in sn gttempt by cne
person to discharge the duties of doth.

We know of no constitutional or stetutory pro-
vision prohibiting & person's being at the ssme time o
justice of the pesce snd a lsborer for the "Park Divi-
sion" of a county. In vliew of the foregolng, we agree
with your conclusion thet s county employee in the caps-
city of a leborer for the "Park Division” may at the
sgme time serve as justice of the peace.

SUMMARY

4 county employee in the capacity of
lsborer for the "Parks Division" is not
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prohlblited from being at the same tinme s
justice of the peace.

APPROVED: . Yours very truly,

J. C. Davis, Jr. : PRICE DANIEL

County Affeirs Division Attorney Genersl

Everett Hutchinson

Executive Asslistsnt ' ﬂ
By

Charles D. Mathewa‘ - John Reeves
Flrst Assistsnt Assietqnt
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